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I. INTRODUCTION

It took the Balkan states
only eight months to negoti-
ate the Central European Free
Trade Agreement (CEFTA)
but it will take them much
longer to reap all the poten-
tial benefits that may come |
from this regional trade agree-
ment. The immediate advan-
tage offered by CEFTA is that
regional trade is not governed
any longer by 31 (different) bilateral agreements but by one
single agreement: CEFTA. However, in many respects, CEFTA
is less ambitious than one could have hoped for, especially in the
area of trade in services. CEFTA’s success therefore depends on
whether the body responsible for supervising and administering
its implementation, the Joint Committee, will effectively and
smoothly function.

This article discusses the rationale for concluding a regional
trade agreement in the Balkans, including the European Union’s
role in negotiations. Next, the -
article identifies the main ele-
ments of the CEFTA and their
connection with relevant World
Trade Organization (WTO )
and European Community
(EC) rules. Finally, the article
looks more closely at some A
issues that arise with respect to both trade in goods and trade
in services. The article concludes by identifying CEFTA as an
important step towards the creation of a free trade area within
the region, but only the first step among many along the road to
liberalization and harmonization of trade regulation.

A. Rationale for Negotiating a Regional Trade Agreement
for the Balkans

CEFTA 2006 is a regional trade agreement (RTA)? con-
cluded by the Balkan states® (hereinafter referred to as the Par-
ties). It was signed on 19 December 2006 and entered into force
on 26 July 2007. CEFTA 2006 replaces the 31 bilateral free trade
agreements that hitherto governed the bilateral trade relations
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The immediate advantage offered by CEFTA
is that regional trade is not governed any
longer by 31 (different] bilateral agreements

but by one single agreement: CEFTA.

between the Parties. This net-
work of criss-cross trade agree-
ments may have stimulated trade
between some of the Parties on a
bilateral level but failed to do so
on a regional level. Among other
factors, this was due to the fact
that: (i) traders had a hard time
identifying the relevant rules
governing cross-border trade
with a particular country (i.e.
there was a lack of transparency
resulting in unnecessary information costs); and (i) the patch-
work of various rules of origin and preferences which applied to
cross-border trade between the Parties considerably raised the
compliance costs for traders.

Against this backdrop, the Parties agreed to negotiate
an RTA with a view to achieving at least two objectives. The
firsc objective was to overcome the legal diversity und uncer-
tainty caused by the different bilateral free trade agreements by
streamlining the rules on cross-border trade in the region. The
second objective was to add
new rules on subject matters
such as trade in services, invest-
ment and government procure-
ment. The first objective, in
particular, is intended to level

the playing field for all traders
J in the region so as to avoid the
diversion of intraregional trade flows and to create a viable basis
for increasing these trade flows.” In turn, it is hoped that vital-
izing the regional trade links may help in forging closer political
ties between the Parties.® Furthermore, the new RTA aims at
improving the regional investment climate through new rules
on investment.” This goal is said to be of paramount importance
given that foreign direct investment flows in the Balkans’ region
are rather low.®

The negotiations did not start from scratch; rather, they
built upon the former CEFTA, which had involved some of
the Parties.? As a result, the negotiations did not last very long,
beginning on a political level on 6 April 2006."° Hence, there
was a mere eight months between the first negotiations and the
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signing of the agreement. Technically speaking, these negotia-
tions resulted in “The Agreement on Amendment of and Acces-
sion to the Central European Free Trade Agreement,” commonly

referred to as CEFTA 2006.'!

B. The Role of the EU in the Negotiations

The European Union (EU) was heavily involved in the
aforementioned negotiations principally for the following rea-
sons. First, the EU plays a leading role, both politically as well
as financially, in the “Stability Pact for South Eastern Europe,”
an instrument which provides the countries of that region with
a framework for cooperation, especially in the areas of: (i) eco-
nomic and social development; (ii) justice and home affairs;
and (i) security.'? Since the negotiations on CEFTA 2006
were conducted within that framework, the EU assumed a role
of technical facilitator and political mediator for these nego-
tiations. Accordingly, Brussels was chosen as “neutral” place for
conducting the negotiations. The second reason for the EUs
involvement in negotiations is that all of the Parties aspire to
become members of the EU at some point in the future even
though future EU membership may be a very distant prospect.'?
Thus, both the Parties and the EU had an interest in ensuring
that the new RTA would not—in some way or the other—
become a stumbling block on the, albeit uncertain, path to EU
membership.

These agreements are a first step towards
EU membership and, consequently,

go beyond trade issues.

h 4

It is interesting to note, in this context, that the EC started
its own bilateral negotiations with the Parties on “Stabilization
and Association” agreements, to be concluded between the EC
and its member states, on the one hand, and each of the Par-
ties, individually, on the other. These agreements are a first step
towards EU membership and, consequently, go beyond trade
issues. Agreements with Croatia and Macedonia have already
entered into force.! Additionally, the EU has commenced paral-

lel accession negotiations with Croatia."®

Il. CEFTA 2006 IN A NUTSHELL

A. Main Elements

CEFTA covers trade in both goods and services. The rules
on trade in both agricultural and industrial goods comprise
provisions on, among others: (i) the reduction and elimination
of customs duties on both exports and imports;'© (ii) the aboli-
tion of quantitative restrictions and measures having equivalent
effect;'” (iii) the application of SPS and TBT measures;'® (iv)
rules of origin, administrative cooperation and assistance in
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The core message of this joint declaration
is that even those Parties which are not yet
members of the WTO are bound by the WTO

rules and procedures referred to in CEFTA.
b |
customs matters, and trade facilitation;'? (v) the prohibition of
fiscal discrimination;2® (vi) trade remedies (anti-dumping duties
and safeguards);?! (vii) government procurement;*? and (viii) the
protection of intellectual property.”® By comparison, the rules
on trade in services are much less comprehensive. In addition,
CEFTA establishes rules on: (i) competition;?* (ii) investment;*

(iif) transparency;2° and (iv) arbitration.?”

B. Reference to WTO and EC Rules

Before addressing some of the objectives of CEFTA and
the provisions that assist in their attainment, it must be high-
lighted that CEFTA places great emphasis on some of the rules
of both the WTO and the EC for attaining the objectives under
CEFTA.

1. WTO Rules
The “Joint Declaration concerning the Application of
WTO Rules and Procedures,” which is an integral part of
CEFTA according to its Article 47 (1), states as follows:
To the extent that references are made in the context
of this Agreement, to the rules and procedures set out in
Annex 1A, Annex 1B and Annex 1C of the Marrakesh
Agreement Establishing the World Trade Organization,
the Parties agree to apply them irrespective of whether or
not they are members of WTO.?

The core message of this joint declaration is that even those
Parties which are not yet members of the WTO are bound by
the WTO rules and procedures referred to in CEFTA.?? This
message must be seen in light of the fact that the majority of
the Parties are WO members. Only Bosnia and Herzegovina,
Montenegro and Serbia have not yet become members of the
WTO, however, they are currently in the process of negotiating
their accession to the WTO.%

The areas where CEFTA most heavily relies on the relevant
WTO agreements are: (i) sanitary and phytosanitary (SPS) mea-
sures; (i) technical barriers to trade (TBT); (iii) trade remedies;
and (iv) the protection of intellectual property. Some of these
areas are revisited below

2. EC Rules

The “Joint Declaration on Articles 20 and 21,” which is an
integral part of CEFTA according to its Article 47 (1), provides
the following in its second paragraph:




“The competition provisions in the domestic legislation of
the Parties concerned shall be brought into compliance with the
principles of Articles 81, 82, 86 and 87 of the Treaty Establish-
ing the European Community.”?! This obligation must be read
in conjunction with the first paragraph which mandates that
the Parties put their relevant domestic provisions into effect by
1 May 2010 at the latest. Articles 20 and 21 of CEFTA address
“rules of competition concerning undertakings” and “state aid”,
respectively. Articles 81, 82, 86 and 87 of the EC Treaty are the
corresponding provisions on these subject matters as regards the
European Community.** By requiring the Parties to bring their
domestic laws into conformity with the “principles” of the rel-
evant Community rules, the Parties are under a duty to harmo-
nize the main elements of their domestic competition laws with
the principles underlying the competition rules of the EC. This
harmonization requirement has to be seen in view of the Parties’
efforts to eventually become members of the EU.

Another area where Community rules play an important
part in the CEFTA context is with respect to rules of origin. The
rules of origin applying in trade between and among the Parties
are laid down in Annex 4 to CEFTA.?® These rules of origin are
identical to the Pan-Euro-Med rules of origin, thereby allowing
for diagonal cumulation of origin between the CEFTA region
and the Pan-Euro-Med region.?*

Ill. CEFTA 2006: SOME HIGHLIGHTS

This is not the place to scrutinize the CEFTA in its entirety.
Therefore, the following analysis focuses on only selected issues,
with respect to trade in goods, on the one hand, and trade in
services, on the other.

A. Trade in Goods

1. Application of SPS Measures

Article 12 of CEFTA deals with SPS measures.® The first
paragraph of this provision emphasizes that the application
of SPS measures by the Par-
ties is governed by the WTO [~
Agreement on the Application
of SPS Measures (SPS Agree-
ment). The second paragraph
calls on the Parties to cooperate
in the field of SPS measures
but this obligation is gualified
by the following terms: “with kg\h_
the aim of applying relevant
regulations in a non-discriminatory manner.”3® Pursuant to this
qualification, the observance of the non-discrimination principle
in the application of SPS measures by the Parties is an objective
but not an obligation.

The qualification on SPS cooperation appears to contra-
dict Article 2.3 of the SPS Agreement. Its first sentence reads:

o’

...the observance of the non-discrimination
principle in the application of
SPS measures by the Parties is an objective

but not an obligation.

“Members shall ensure that their sanitary and phytosanitary
measures do ot arbitrarily or unjustifiably discriminate between
Members where identical or similar conditions prevail, including
between their own territory and that of other Members” (empha-
sis added).”” It follows that Article 2.3 of the SPS Agreement
embodies the non-discrimination principle, both in terms of the
most-favored nation as well as the national treatment principle,?
provided the conditions prevailing in the countries in question
are identical or similar.*? In light of the foregoing, it seems that
any inconsistency between the first and second paragraph of
Article 12 of CEFTA can only be avoided if the second para-
graph is read as demanding the Parties to strictly adhere to the
non-discrimination principle when applying SPS measures.

2. Technical Barriers to Trade

Article 13 of CEFTA is concerned with TBTs.® The first
paragraph of this provision takes the same approach as Article
12 (1) of CEFTA by requiring that the Parties’ application of
TBT is governed by the WTO Agreement on TBT (TBT Agee-
ment). However, Article 13 (1) of CEFTA somewhat limits the
significance of the TBT Agreement for the purposes of CEFTA
by adding “except as otherwise provided for in this Article.”4!
Since those Parties which are WTO members must not deviate
from their obligations arising under the TBT Agreement,*? the
limitation is, arguably, not meant as an excuse for not meeting
the conditions of the TBT Agreement but as an indication that
Article 13 of CEFTA goes beyond the TBT Agreement in some
respects.

The second and third paragraph of Article 13 of CEFTA
relate to “unnecessary” TBT.#* While the second paragraph
requests the Parties to “identify and eliminate” such unnecessary
TBT, the third paragraph obliges them “not to introduce new
unnecessary” TBT, thereby imposing a standstill obligation.*t
Neither requirement appears to add anything new to the obliga-
tions under the TBT Agreement. The first sentence of Article 2.2

of the TBT Agreement compels

Y\J' WTO members to “ensure that
technical regulations are not pre-
pared, adopted or applied with

a view to or with the effect of
creating unnecessary obstacles to

international trade” (emphasis

added).”® This obligation implies

4 ot to introduce new unnecessary
TBT.“6 Moreover, Article 2.3

of the TBT Agreement prohibits the maintenance of technical
fegulations “if the circumstances or objectives giving rise to their
adoption no longer exist or if the changed circumstances or
objectives can be addressed in a less trade-restrictive manner.”#’
This prohibition implies a review of existing TBT and either dis-

continuance or modification if they have become unnecessary.*
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In view of the above, the
real value of the first and sec-
ond paragraphs of Article 13 of |
CEFTA lies in their procedural
ramifications. Both provisions
envisage that a special commit-
tee on TBT will: (i) “oversee the
process of elimination of unncc-
essary technical barriers to trade”;
and (ii) serve as a forum for coop-
cration so as to “facilitate and
harmonise technical regulations,

49

standards and mandatory conformity assessment procedures.”
Therefore, the Parties have committed themselves to rely on the
committee for achieving “the aim of eliminating technical bar-
riers to trade.”

A last point merits attention as regards TBT. According to
Article 13 (3) lit. ¢) of CEFTA, the Parties “are strongly encout-
aged, without prejudice to the WTO Agreement on Technical
Barriers to Trade, to harmonize their technical regulations,
standards, and procedures for assessment of conformity with
those in the European Community.”>® This provision reflects
the attempts made by all of the Parties to bring their technical
regulations, standards and conformity assessment procedures
in line with those of the EC.

These attempts are obviously {8
driven by the desire to prepare
the ground for an accession to
the EU. However, the process
of harmonizing the national
technical regulations, standards
and conformity assessment pro-
cedures with those of the Com-

munity proceeds at different A

speed in each of the Parties. Thus, some Parties have completed
the adoption of technical regulations, standards or conformity
assessment procedures in certain areas whereas other Parties have
not yet completed this process, in the same areas. This may actu-
ally create new TBTS to the extent that the technical regulations,
standards and conformity assessment procedures of the EC are
incompatible with the national technical regulations, standards
and conformity assessment procedures of those Parties who have
not yet completed the harmonization process.

3. The Link between the Rules on Competition and
Trade Remedies

CEFTA has a chapter on “competition rules”, including
rules of competition concerning undertakings® and state aid,”?
as well as a chapter on “contingent protection rules” (herein
labelled as trade remedies), including anti-dumping measures >

and general safeguards.” Although the chapter on trade rem-

P
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One of the reasons to have rules on

in CEFTA may be that some of the Parties do
not yet have domestic laws on competition in
line with Articles 20 and 21 of CEFTA.

edies does not include a provision
on countervailing duties, the pro-
vision on state aid (in the com-
petition chapter) provides that
that provision does not “prejudice
or affect in any way the taking
by any Party of countervailing
measures.” >

The combination of rules
on competition, including state
aid, and rules on trade remedies,
especially those on anti-dumping
and countervailing measures, is somewhat odd. Notwithstanding
the contentious question of whether rules on anti-dumping and
countervailing measures are “other restrictive regulations of com-
merce” within the meaning of Article XXIV:8 (b) of the GATT
1994 (which have to be eliminated as regards “substantially all
the trade” within a free-trade area),’® rules on competition,
including state aid, may effectively function as a substitute for
rules on anti-dumping and countervailing measures.’’”

One of the reasons to have rules on competition and trade
remedies side by side in CEFTA may be that some of the Parties
do not yet have domestic laws on competition in line with Arti-
cles 20 and 21 of CEFTA. This is reflected by the “Joint Dec-
~g laration on Articles 20 and 217

| whose first paragraph requests
the Parties to ensure the appli-

competition and trade remedies side by side cability of appropriate competi-

tion provisions in their domestic
legislation “no later than 1 May
2010.”%% However, the same
problem arises in the context
| of the trade remedies rules, as is

> apparent from the “Joint Decla-
ration on Articles 21, 22 and 23.” The latter obliges the Parties
to refrain from imposing trade remedies “until they have issued
detailed internal regulations laying down rules and procedures
and determining technical issues relating to the application of

such measures.”’

4., Investment

CEFTA is an RTA that includes investment provisions that
are not confined to investment promotion and cooperation,
thereby adding to the rising number of RTAs that combine rules
on trade and investment.®’ The inclusion of substantive provi-
sions on investment is not surprising since the Balkans region is
in dire need of a significant increase in investment flows. Conse-
quently, one of CEFTA' essential objectives is to “foster invest-
ment by means of fair, clear, stable and predictable rules.”®!
CEFTA’s investment chapter includes a provision Article

32, on the “treatment of investments.”®® This provision refers
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The inclusion of substantive provisions
on investment is not surprising since the
Balkans region is in dire need of a

significant increase in investment flows.

y

to “investments of the investors of the other Parties” as the
subject of protection under the standards established by said
provision.%® These standards include, among others: (i) fair and
equitable treatment; (ii) full protection and security; (iii) the
prohibition of unreasonable and discriminatory measures regard-
ing the management, maintenance, use, enjoyment, extension,
sale or liquidation of
investments; and (iv)
national treatment and
most-favored nation
treatment (whichever
is the better) as regards
both the pre- and post-
establishment phase.%

The issue of
expropriation is, some-
whatunfortunately, not
explicitly addressed in
this provision. Bilateral
investment treaties usu-
ally clearly distinguish
between provisions on
expropriation, on the
one hand, and fair and
equitable treatment,
on the other. Hence, it
is unclear whether the
latter standard could
be invoked in accor-
dance with Article 32
of CEFTA if a Party
were to, either directly
or indirectly, expro-
priate an investor of
another Party. Further-
more, one could argue that the standard of full protection and
security encompasses protection against expropriation. However,
the scope of such protection is also unclear. Protection against
expropriation under bilateral investment treaties usually means
that the governmental action at stake: (i) has been taken in the
public interest, (ii) respected the due-process principle, (iii) was
non-discriminatory; and (iv) was accompanied by payment of

adequate compensation.®®
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Moreover, it is unclear whether or not CEFTA’s invest-
ment chapter covers trade in services in the form of “commercial
presence,” i.e. where a service supplier of one Party supplies its
services through commercial presence in the territory of another
Party.5 The investment chapter does not explicitly state that it
is confined to trade in goods. The lack of such express exclusion
could be understood to mean that the commercial presence of
service suppliers is also covered by the investment chapter. How-
ever, CEFTA has a separate chapter on trade in services which
defines trade in services “in accordance with Article I, and, if
appropriate, Article XXVIII of the General Agreement on Trade
in Services.”®” Therefore, CEFTA’s chapter on trade in services
also covers the commercial presence of service suppliers. This
speaks against an interpretation whereby this mode of supply
would be covered by the invest-
ment chapter. It must be noted,
though, that such an interpretation
does not further CEFTA’s objective
of promoting and fostering foreign
direct investment since today trade
in services accounts for almost two
thirds of aggregate annual global
investment flows.%

B. Trade in Services

The chapter of CEFTA on
trade in services is nothing more
than an expression of the Parties’
intention “to gradually develop and
broaden their cooperation with the
aim of achieving a progressive lib-
eralisation and mutual opening of
their services markets.”® To this

end, the Parties will “review on
Mg an annual basis the results of the
cooperation.”m Put differently, the
chapter on trade in services does
not provide for: (i) any commit-
ments on either market access or
national treatment; and (i) rules
on domestic regulation affecting
trade in services.

This lack of hard commit-
ments or rules appears to be the consequence of a certain
“fatigue” of the Parties in this particular area, stemming from
their commitments on trade in services undertaken during
"negotiations on their accession to the WTO. This stands in stark
contrast to the recent wave of trade agreements covering trade in
services that mostly provide for commitments that surpass (by a
fair margin) the commitments that their respective parties have

undertaken in the WTO framework under GATS.”!
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IV. CONCLUSION

CEFTA represents an important step by the Balkans in
aligning their external trade regimes so as to create a free-trade
area within the region. In the long run, CEFTA is likely to spur
cross-border trade and investment within the region, beyond
current trade volumes and investment flows. Since the EU is
expected to be loath to continue its expansion in the near future,
if ac all, despite ongoing accession negotiations with Croatia and
Turkey, CEFTA is in a position to enjoy a long lifetime. T he
Parties are well advised therefore to make the best possible use of
this instrument, to their own benefit.

Much of CEFTA’s potential will only unfold in the future,
though. Several reasons underpin this observation. First, the
process of abolishing customs duties on all imports of industrial
products will only be finished by the end of 2008. Customs
duties on imports of agricultural products are only reduced or
abolished, as the case may be, for a selected group of these prod-
ucts. Second, in the area of SPS and TBT measures, the Parties
merely repeat their commitments under the corresponding
WTO Agreements. CEFTA does not provide for the harmoni-
zation or mutual recognition of such measures but the Parties
are required to enter into negotiations on harmonization and
mutual recognition agreements in these areas. Third, the obliga-
tion on trade facilitation, which would prove highly beneficial
for regional cross-border trade, is phrased in very general terms,
simply requiring the Parties to “simplify and facilitate customs
procedures and reduce, as far as possible, the formalities imposed
on trade.””? Fourth, the competition chapter does not immedi-
ately bite; rather, anti-competitive practices as well as the grant-
ing of state aid with trade-distorting potential may not be tamed
before 1 May 2010. In addition, the Parties did not forego the
possibility to impose trade remedies on the imports from any
other Party.

Furthermore, CEFTA fails to enhance trade in services
since the Parties did not subscribe to any new commitments in
this area. This is regrettable given the importance of this sector
for economic and social development. But CEFTA provides for
the possibility that negotiations on new liberalization commit-
ments will be launched although no date is set for the launch of
such negotiations.

Against this backdrop, much will depend on the function-
ing of the Joint Committee—and the bodies established by the
Joint Committee, such as the sub-committees on agriculture
and SPS issues, customs and rules of origin as well as TBT and
NTBs—which is composed of representatives of the Parties and
has the task of supervising and administering the implementa-
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